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I. INTRODUCTION 

In this proceeding, the Commission must determine whether the proposed default service 

procurement plan offered by Metropolitan Edison Company ("Met-Ed"), Pennsylvania Electric 

Company ("Penelec"), Pennsylvania Power Company ("Penn Power"), and West Penn Power 

Company ("West Penn") (collectively the "Companies" or "FirstEnergy") meets the 

requirements of the Electricity Generation Customer Choice and Competition Act ("Competition 

Act"). 1 This case is extremely important. The outcome here will impact a significant number of 

consumers in the Commonwealth. Totaled together, the four electric distribution companies 

("EDCs") in the Petitioner FirstEnergy's family serve more than one-third of Pennsylvania 

consumers and their service territories cover 70% of the Commonwealth in terms of square 

miles. 

Additionally, this case must be viewed in the broader context of the Commission's stated 

policy objective in the Retail Markets Investigation ("RMI") proceeding of implementing 

improvements to the structure of default service "to ensure that a properly functioning and 

workable competitive retail electricity market exists in the state. "2 The Commission has already 

concluded "that Pennsylvania's current retail market requires changes in order to bring about the 

robust competitive market envisioned by the [Competition Act]."3 As the first default service 

case before the Commission post RMI orders, the outcome in this matter will have a lasting 

2 

66 Pa. C.S. § 2801, et. seq. 

Investigation of Pennsylvania's Retail Electricity Market, I-2011-2237952 Order entered April29, 2011 at 
2, citing Joint Application of West Penn Power Company d/b/a Allegheny Power, Trans-Allegheny 
Interstate Line Company and FirstEnergy Corp. for a Certificate of Public Convenience under Section 
1102(a)(3) of the Public Utility Code Approving a Change ofControl of West Penn Power Company and 
Trans-Allegheny Interstate Line Company, Docket Nos. A-20 10-2176520 and A-20 10-2176732 Order 
entered March 8, 2011 at 46. 

Investigation of Pennsylvania Retail Electricity Market, Docket No. I-20 11-2237952, Opinion and Order 
entered July 28, 2011 at 7. 
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impact on the utility industry in the Commonwealth. A misstep here, or even continuation of the 

same dysfunctional market design policies, will undermine the Commission's progress toward 

successfully achieving its goals to the detriment of a significant number of Pennsylvanians. 

There are significant problems with adopting the June 15, 2012 Recommended Decision 

("RD"), Administrative Law Judge ("ALJ") Elizabeth H. Barnes. First, it does not satisfy the 

statutory requirements nor does it advance the broader policy goals that have been established by 

the Commission. This is because the RD recommended the adoption of a procurement plan that 

is unlikely to result in default service rates that reflect market pricing at the time of delivery. 

There is no record dispute that default service pricing needs to bear some rational relationship to 

the market price for energy at the time of delivery or else retail competition will not develop nor 

can it be sustained. For no good legal or practical reason, and in contravention to recent 

Commission determinations, the RD refused to consider the negative impact that adoption of her 

recommendation regarding the default service procurement plan will have on the nascent 

competitive retail market in these four service territories. Instead, the ALJ myopically focused 

on how the incumbent EDCs as the default service providers can provide consumers "price 

stability." The ALJ dismissed the view that a functional competitive retail market (which can 

only result from a properly structured default service plan) will achieve all the goals of the 

Competition Act and will result in the best outcome for consumers. The unfortunate result that 

would occur with adoption of the ALJ' s recommendation cannot be permitted. 

The second significant problem with the RD is that many of its recommendations are also 

inconsistent with the nature and structure of the competitive enhancements directed by the 

{L0484451.1} 2 



Commission in its Intermediate Work Plan Final Order.4 Her calamitous recommendations in 

this regard essential adopt virtually every one ofFirstEnergy's recommendations and, reject 

RESA's compelling advocacy that such decisions might condemn the competitive enhancements. 

RESA clearly showed that, in view of the extremely low levels of shopping in the FirstEnergy 

service territories and other factors unique to these service territories, compelling evidence was 

presented on this record to justify a some modifications from the Intermediate Work Plan Final 

Order to make the competitive enhancements more likely to succeed. These recommendations 

were rejected at every turn by the ALJ. The only time the ALJ chose to consider a proposal that 

differed from the Intermediate Work Plan Final Order was to recommend acceptance of 

FirstEnergy's demand that the opt-in auction have no bonus- which would make the program 

even less attractive to customers! Frankly, if the ALJ's recommendations are adopted, then these 

programs will have no, to very little likelihood of, success because the majority of electric 

generation suppliers ("EGSs") are not likely to participate, making the programs costly, non-

starters. This result would harm everyone. RESA respectfully urges the Commission to give 

serious consideration to these consequences and reject the ALJ's harmful recommendations. 

Such result is critical if there is to be any chance of a truly competitive retail market in the 

FirstEnergy service territories. 

For the reasons set forth in these exceptions, the Retail Energy Supply Association 

("RESA")5 urges the Commission to act immediately and decisively to reject the RD and 

4 Investigation of Pennsylvania's Retail Electricity Market: Intermediate Work Plan, Docket No. 1-2011-
2237952, Tentative Order entered March 2, 2012 ("Intermediate Work Plan Final Order"). 

RESA's members include: Champion Energy Services, LLC; ConEdison Solutions; Constellation 
NewEnergy, Inc.; Direct Energy Services, LLC; Energetix, Inc.; Energy Plus Holdings LLC; Exelon 
Energy Company; GDF SUEZ Energy Resources NA, Inc.; Green Mountain Energy Company; Hess 
Corporation; lntegrys Energy Services, Inc.; Just Energy; Liberty Power; MC Squared Energy Services, 
LLC; Mint Energy, LLC; NextEra Energy Services; Noble Americas Energy Solutions LLC; PPL 
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approve a default service procurement plan and competitive retail market enhancement programs 

that are consistent with the Competition Act and all the laudable pro-competition goals it has set 

regarding the competitive retail electricity market. 

II. EXCEPTIONS 

A. Exception No.1: The ALJ Erred In Rejecting RESA's Proposed Modifications To 
The Residential And Small Commercial Procurement Plans (FOF #2, COL #4) 

The Companies propose to acquire full-requirements service for the residential and 

commercial classes through two separate auctions in November 2012 and January 2013 for 24-

month generation service products. The 24-month products will be comprised of tranches that 

consist of 10% spot real-time energy with the remaining 90% of energy requirements supplied at 

a fixed price per megawatt hour.6 

RESA offered two changes to this aspect of the Companies' proposal in order to make 

the resulting default service rates more market responsive, consistent with the Competition Act 

and the goal of fostering the development of the retail electricity market. First, RESA proposed 

reducing the reliance on 24-month contracts consisting of 90% two-year fixed price and just 10% 

spot market priced purchases for the residential and commercial customers.7 For the residential 

class, the first auction would include 15 tranches of24-month contracts (with the same 90% 

fixed- 10% spot) while the subsequent two auctions would include a total of30 tranches of 12-

month contracts (with the same 90/10 ratio of fixed to spot). For the commercial classes, all24-

6 

EnergyPlus, LLC; Reliant; Stream Energy; TransCanada Power Marketing Ltd. and TriEagle Energy, L.P .. 
The comments expressed in this filing represent the position of RESA as an organization but may not 
represent the views of any particular member of RESA. 

Met-Ed/Penelec/Penn Power/West Penn St. No.6 at 6-7. 

RESA Main Brief("MB") at 16-20. 
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month contracts would be replaced with 12-month contracts. 8 Second, RESA proposed 

modifying the timing of the two proposed auctions so that they would be held closer in time to 

delivery.9 This would result in shortening the lag time between procurement and delivery from 

an average of six months to an average of three months. 10 The purpose of these modifications is 

to ensure that the default service rates are more market responsive consistent with the 

Competition Act and the goal of fostering the development of the retail electricity market. 

The ALJ dismissed RESA's proposed modifications based on her flawed conclusions 

that: (1) RESA's proposals "fail[] to adequately address the need for price stability"; and, (2) 

higher default service rates resulting from adoption of the Companies' proposal would "creat[e] 

opportunities for competitive retail suppliers to increase their customer base by offering prices 

that may be significantly lower than default service prices."11 Both of these conclusions 

represent either a fundamental misunderstanding or disagreement with the law, Commission 

precedent, and/or the reality of the marketplace. 

From a legal perspective, there is no dispute that the default service procurement plan 

approved by the Commission must comply with the statutory requirements set forth in the 

Competition Act. The ALJ correctly recognized that the Competition Act requires the 

9 

IO 

II 

!d. 

!d. at21-23. 

!d. at 22. For the residential class, the November 2012 auction should be moved to January 2013 for June 
2013 delivery. This shortens the lag time from seven months to five months. Also for the residential class, 
the January 2013 auction should be moved to March 2013 for June 2013 delivery. This will shorten the lag 
time from five months to three months. Finally, for the residential class, RESA proposes the addition of a 
third auction to be held in March 2014 for June 2013 delivery for a lag time of three months. For the 
commercial classes, RESA recommend that the November 2012 auction be moved to March 2013 for June 
2013 delivery and that the tranches for the proposed November and January auctions be combined and all 
procured in the March 2013 auction. This shortens the lag time from seven months to three months. 
Likewise, RESA recommends that the proposed January 2013 auction be moved to March 2014 and that all 
tranches be procured at the same time for the second year of the default service plan period, again 
shortening the lag time from five months to three months prior to delivery in June 2014. 

RD at23, 30. 
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Companies, as default service providers, to acquire electric energy through a "prudent mix"12 of 

resources that must be designed: (i) to provide adequate and reliable service; (ii) to provide the 

least cost to customers over time; and, (iii) to achieve these results through competitive processes 

which includes auctions, requests for proposals and/or bilateral agreements. 13 The ALJ also 

correctly acknowledged that fostering a competitive market is a fundamental policy underlying 

the Competition Act. 14 Where the ALJ goes astray, however, is in the way she layers "price 

stability" on top of these statutory requirements to conclude that the default service plan must 

provide price stability without consideration of the impact on the competitive market or on the 

resulting default service rate. As explained further below, this conclusion- and the 

recommendation to reject RESA's proposed modifications that results from it- is fundamentally 

flawed and must be rejected. 

1. The Commission has made clear that the policy objective of "price stability" 
does not take precedence over statutory provisions especially when the result 
will be detrimental to consumers 

In determining what is required by the Competition Act, the ALJ analyzed (1) the 

preamble to House Bill 2200 (known as "Act 129") which amended various sections of the 

Competition Act, which became effective in November 2008; and, (2) the text of the 

Competition Act as set forth in 66 Pa. C.S. § 2807(e). 15 While the amendments to the 

Competition Act made by Act 129 were included in the text of the Competition Act, the 

preamble to Act 129 was not included in the text of the Competition Act. Most notably, the 

incorporation of Act 129 into the Competition Act did not result in a revision or change to the 

12 

13 

14 

15 

66 Pa. C.S. § 2807(e)(3.2); RD at 8-10. 

66 Pa. C.S. §§ 2807(e)(3.1); RD at 8-10. 

66 Pa. C.S. §§ 2802(3), 2805(5); RD at 6-7. 

RD at 7-11. 
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prior existing "Declaration of Policy" contained in 66 Pa. C.S. § 2802 to include the preamble 

language analyzed by the ALJ here. 

The role of this preamble language in the context of reviewing default service plans was 

recently addressed by the Commission when it approved the default service procurement plan 

proposed by Pike Count Light & Power Company ("PCL&P"). 16 In that case, the Office of 

Consumer Advocate ("OCA") offered a modification to the proposed default service plan which 

would have resulted in a higher default service rate but, in OCA's opinion, would have provided 

"price stability." In reviewing the applicable standard, the Commission correctly recognized 

that: 

[t]he rules of statutory construction dictate that the findings and 
declarations found in the Preamble of a statute do not take 
precedence over the specific statutory provisions contained in the 
law, but the rules of statutory construction provide that the 
Preamble may be considered in the construction of a statute. 17 

In applying this standard, the Commission rejected OCA's proposal concluding that: 

[t]he creation of a supply portfolio for default service need not be 
burdened with the cost of financial hedge [OCA's proposal] for the 
sole purpose of adding an envisioned stability to the default service 
rate. Accordingly, we find that the ALJ relied too heavily upon the 
Preamble to Act 129 in recommending [adoption ofOCA's 
proposal]. 18 

Like the PCL&P default service case, adopting the procurement plan recommended by 

the Companies and endorsed by the ALJ here will have the effect of elevating the preamble 

16 

17 

18 

Petition of Pike County Light & Power Company for Approval of Its Default Service Implementation Plan, 
Docket No. P-2011-2252042, Opinion and Order entered May 24, 2012 ("PCL&P 2012 Default Service 
Order"). On June 22,2012, OCA filed an appeal of this order to the Commonwealth Court. Irwin A. 
Popowsky v. Pennsylvania Public Utility Commission, Case No. 1179 C.D. 2012. 

!d. at 29 (emphasis added). 

!d. 
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policy objectives over the statutory requirements. This is because the sole basis upon which the 

ALJ dismisses RESA's proposed modifications is her erroneous conclusion that "RESA's goals 

are inconsistent with the Public Utility Code's requirement that default service procurement be 

designed to achieve 'least cost over time' and the objective of price stability."19 While she tried 

to deflect the import of her decision by mischaracterizing RESA's recommendations as outdated, 

the inescapable conclusion here is she has elevated the preamble policy standard over the 

statutory requirements. 

Like the PCL&P case, there will be negative consequences to consumers if the 

FirstEnergy proposed default service procurement plan is adopted. First, the excessive reliance 

24-months contracts with excessive time between procurement and delivery will include higher 

supplier risk premiums built into the contract price which will be passed on to default service 

customers in the form of higher default service rates.20 Without any explanation, the ALJ 

dismissed this fact based on FirstEnergy's analysis purporting to show that there is "not a 

statistically ... significant difference between the 12 or the 24 month product, so you cannot say, 

based on this evidence that the 24 month product has a higher risk premium than the 12 month 

product."21 The ALJ erred in failing to take into consideration the undisputed fact that the 

Companies' analysis relied upon a statistical test of the risk premiums embedded in six specific 

point-in-time procurement auctions to conclude that there is no difference?2 Reliance upon 

historical procurements at a specific point in time in the past is not indicative of future 

performance, just as the circumstances that are present in future procurements are not likely to 

19 

20 

21 

22 

RD at26. 

RESA St. No. 1 at 11-12. 

Tr. at 165; Companies' Exhibit JDR-3. 

Companies' Exhibit JDR-3. 
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mimic those in existence during past procurements. As such, the FirstEnergy analysis on this 

point is meaningless and does not adequately rebut the point that the procurement of 24-month 

contracts with excessive time between procurement and delivery will result in a default service 

rate that is higher than ifRESA's proposed modifications are adopted. Moreover, the 

Commission has already concluded that the more distant a contract negotiation is from its 

implementation date, the greater the need to incorporate a higher level of risk into the contract 

price.23 

The second negative outcome to consumers from adopting the FirstEnergy proposed 

procurement plan endorsed by the ALJ is that the use of the longer contracts with the longer 

procurement delivery windows guarantees that the default service rate at the time of delivery will 

not be reflective of the then-current market prices because it is based on the procurement bids. 

Once again the ALJ dismisses this reality with the statement "there is, in fact, no certainty that 

current market prices one year after the Companies procure a two-year contract will be 

significantly different. "24 While the default service rate at the time of delivery may be close to or 

even equal the then-current market price for energy, such result is not because the default service 

rate is based on or somehow tracking the then-current market price. Since the default service 

rate is the product of the procurement bids that have been submitted at a point in time prior to 

delivery, a default service rate at the time of the delivery equal to or close to the then-current 

market price of electricity is nothing more than a matter of"luck" with odds probably no better 

than winning the lottery. 

23 

24 

Petition of the West Penn Power Company d/b/a Allegheny Power for Approval of its Retail Electric 
Default Service Program and Competitive Procurement Plan for Service at the Conclusion of the 
Restructuring Transition Period, Docket No. P-00072342, Opinion and Order entered July 25, 2008 at 37. 

RD at26. 
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The fact that the gamble may sometimes - in the view of the ALJ - leave consumers no 

worse from a price perspective (because they are paying something close to or equal to the then-

market price) is not a sound basis upon which summarily reject RESA's proposed modifications 

in pursuit of a policy objective that the Commission has rightly made clear is not on an equal 

footing as the statutory requirements. 

Equally disconcerting is the ALJ' s comment that if the default service rate at the time of 

delivery is higher than the then-current market price, EGSs benefit because they can offer 

competitive prices that are more attractive because they are lower. 25 The converse is also true: if 

the default service rate at the time of delivery is lower than the then-current market price, EGSs 

will not be able to compete and, therefore, will not offer services. This is known as a "boom and 

bust cycle." The Commission has already recognized that continuation of this cycle- which 

would occur by adopting the ALJ' s recommendation here -will undermine sustainable market 

success and create difficulties for EGSs to commit long term to the market.26 Such a result is 

inconsistent with the Competition Act and cannot be adopted. 

In sum, the RD recommends implementing ~ default service plan that will ultimately 

harm consumers on the sole basis oftrying to achieve a policy goal- price stability- set forth in 

a legislative preamble and not in the law. The Commission has already determined that this 

policy objective cannot take precedence over the statutory requirements. As explained further in 

the next section, RESA's proposed modifications would create a default service plan more 

compliant with the Competition Act that more reasonably balances all policy objectives-

including price stability - which will lead to the best result for consumers. 

25 

26 

!d. at 30. 

Investigation of Pennsylvania Retail Electricity Market, Docket No. I-2011-2237952, Opinion and Order 
July 28, 2011 at 5. 

{L048445l.l} 10 



2. The Commission has not- as the ALJ erroneously contends - already 
rejected RESA's default service procurement plan structure 

The ALJ dismissed RESA's proposed default service modifications based on two quotes 

from the Commission's October 4, 2011 Act 129 Final Rulernaking Order?7 According to the 

ALJ, RESA is recommending modifications to satisfy an "outdated" statutory requirement of 

creating default service procurement plans that will lead to default service rates reflecting the 

"prevailing market prices" and that the Commission has already concluded- in the Act 129 Final 

Rulernaking Order- that RESA's proposed default service procurement plan structure must be 

rejected. This viewpoint is incomplete and fails to recognize the broader course this 

Commission has established regarding default service. 

In the Act 129 Final Rulernaking Order, the Commission specifically stated that its 

evolving interpretation of the policy objectives for evaluating default service plans "does not 

represent a retreat from this Commission from its commitment to retail competition. "28 In fact, 

in the RMI, the Commission is undertaking a significant process to review the status of the 

competitive market and contemplating far-reaching structural changes. The Commission has 

made clear, in its December 16, 2011 Final Order regarding upcoming default service plans,29 

that the goals and purposes of the RMI process need to be considered and incorporated in these 

default service plans. While the Commission's Act 129 Final Rulernaking Order states the 

27 

28 

29 

RD at 22-23; Implementation of Act 129 of October 15, 2008; Default Service and Retail Electric Markets, 
Docket No. L-2009-2095604, Final Rulemaking Order entered on October 4, 2011 ("Act 129 Final 
Rulemaking Order") 

!d. at 42. 

Investigation of Pennsylvania's Retail Electricity Market: Recommendations Regarding Upcoming Default 
Service Plans, Docket No. I-2011-2237952, Final Order entered December 16,2011 at 1 ("By this Order, 
the [Commission] issues guidance on the format and structure of [EDCs'] upcoming default service plans. 
This guidance is based on a set of recommendations that the Commission received from its [OCMO], 
which is provided pursuant to the Commission's pending Investigation of Pennsylvania Retail Electricity 
Market."")( emphasis added). 

{L0484451.1} 11 



general rules applicable to default service pursuant to the Competition Act, it has made clear in 

these recent pronouncements that, in the near term, it intends to focus on the development of 

fully competitive retail markets and may seek legislative changes for more comprehensive and 

longer term default service reform. 

Thus, and contrary to the ALJ' s viewpoint, the only reasonable way to follow these 

various directives in the interim is to ensure that the default service plan approved here is: (1) 

compliant with the actual statutory requirements; and, (2) advances the Commission's most 

recent policy goals, as set forth in the various orders from the RMI proceeding. As explained 

further in the next section below, RESA's proposed modifications to FirstEnergy's default 

service plan proposals will make the Companies' plan consistent with the Commission's clear 

directives on improving the competitive market while also balancing all policy objectives -

including price stability. 

3. RESA's proposed modifications to the default service procurement plan 
appropriately consider the policy goal of price stability 

Even if one were to set aside: (1) the ALJ' s error in concluding that price stability is a 

legitimate policy objective on equal footing with the actual statutory requirements for default 

service achieving least cost for electricity over time using a prudent mix; and, (2) her erroneous 

conclusion that RESA's advocacy has already been rejected by the Commission, the ALJ 

nonetheless erred in concluding that RESA's proposed modifications did not appropriately 

consider price stability and were unreasonable.30 The entire foundation for the ALJ's viewpoint 

is her focus on the default service provider as the only entity that can achieve the policy 

objective of price stability through the default service rate. This myopic viewpoint, however, 

30 RD at 22-23. 
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ignores the fact that RESA's proposal would- through the development of a fully competitive 

retail market- achieve this policy objective and provide consumers with a wide array of various 

products and options. There is no basis to support the ALJ' s narrow focus on the default service 

provider as the one and only way to achieve price stability and, in fact, this viewpoint contradicts 

the Commission recent policy pronouncements regarding the structure of default service. 

There are significant problems inherent in relying on default service- especially when 

provided by the incumbent prior monopoly provider- to fulfill all policy objectives important to 

all consumers. Even the Commission has recognized the problems of relying exclusively on the 

default service provider "as the provider of first resort" to achieve all policy objectives.31 In the 

current market structure, such a reliance is magnified because the default service provider is the 

incumbent monopoly provider, the EDC. The Commission has fully acknowledged the inherent 

advantages of such a market structure to the EDC in terms of resources (an entrenched customer 

base), size and scope, access to customer data and the lack of fully unbundling the costs of 

generation service. 32 

Instead of relying on the default service provider to fulfill all policy objectives-

including price stability- RESA's proposed modifications would result in a default service 

structure that would promote the development of a robust competitive retail market. This is 

because the default service rate would be market-reflective and market-responsive encouraging 

competitors to enter the market. As RESA Witness Williams explained: 

31 

32 

Investigation of Pennsylvania Retail Electricity Market, Docket No. 1-2011-2237952, Opinion and Order 
July 28, 2011 at 6 ("We think the most succinct characterization was made by James Steffes at the June 8th 
en bane hearings: 'The chief culprit is that default service is the provider of first resort, not the provider of 
last resort."') 

!d. 
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One decided advantage that a robustly competitive retail market 
has over one that is dominated by a non-market reflective pricing 
utility default service model is that economically optimal decisions 
are best made by individual customers who have access to a broad 
range of options that allow them to respond appropriately to price 
and other influential factors. Customers have varying risk 
tolerance levels and value different things when shopping for 
goods and services, including electricity. The "least cost" for a 
customer that highly values environmental responsibility may be 
quite different from the "least cost" for a customer that is only 
concerned about the bottom line price. Similarly, one customer 
may be more willing to pay more for a stable fixed electricity 
price, while another may accept more variation in exchange for the 
chance to save money. 

Default service, by its very nature, is generally a "one-size only" 
product, thus it is highly unlikely that default service alone would 
ensure the optimal distribution of resources that I associate with 
the concept of "least cost" service for all customers. 

It is just as unlikely that requiring the sale of only one make and 
model of automobile would result in the optimal distribution of 
resources with respect to travel while accounting for diversity in 
customer preferences. Thus, the best way to ensure least cost 
service is to implement a default service procurement plan that will 
enable and sustain a robust competitive retail market, allowing the 
collective decisions of empowered customers to determine what 
constitutes "least cost" with respect to their own personal decisions 
regarding electricity supply.33 

Contrary to the ALJ's conclusion that RESA's proposed modifications did not 

"adequately address the need for price stability," RESA's proposals not only address how 

consumers who want price stability would be able to receive it but pave the way for consumers 

with other desires and objectives with respect to electricity to receive those products and 

services. The fact that these products and services would be available in the competitive market, 

rather than provided by the default service, is the epitome of the intent of the Competition Act 

33 RESA St. No. 1 at 8-9 (emphasis added). 
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and in no way inconsistent with the Act 129 legislative preamble to give "due regard" to price 

stability. 

Ironically, while the ALJ did not appear to even consider the role of the competitive 

market in achieving the policy objective of price stability, she does appear to make the point that 

those customers who do not like the default service product "remain entirely free to switch from 

default service."34 This viewpoint underscores the fallacy in the ALJ's reasoning. If default 

service rates do not bear some rational relationship to the then-current market price of electricity, 

there will be no competitive market to which customers can switch. Trying to craft a default 

service procurement plan that will result in a rate that will satisfy what policymakers deem to be 

the most important needs of consumers - in this example, price stability- regardless of how that 

plan will impact the competitive market will always be unsuccessful. This is the fundamental 

reason why RESA's approach is not only more consistent with the Competition Act but the 

preferable way to ensure that consumers are able to select the products that they desire based on 

their own personal preferences and goals. 

Adopting the ALJ' s recommendation to implement the default service procurement plan 

proposed by the Companies will not lead to the same result. This is because it will likely retard 

competitive development and merely perpetuate the structural problems inherent in Pennsylvania 

as evidenced by the lack of significant shopping in the FirstEnergy service territories. RESA 

respectfully urges the Commission, therefore, to reject the recommendations of the ALJ and to 

instead adopt those of RESA on the nature and structure of default service procurement. 

34 RD at27. 
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B. Exception No. 2: The ALJ Erred In Rejecting RESA's Proposal To Lower The 
Wholesale Supplier Load Cap to 50% (FOF #4) 

The Companies' proposed to implement a wholesale supplier load cap of75% for all four 

FirstEnergy EDCs while RESA recommended that the proposed load cap be lowered to 50% to 

promote greater wholesale supplier diversity. There is no overtly stated opposition in this 

proceeding to the notion that wholesale supplier diversity is good. The point of contention is 

whether a 50% or a 75% wholesale supplier load cap is necessary to achieve that diversity. 

The ALJ- adopting the advocacy of FirstEnergy and its EGS/wholesale supplier affiliate, 

FirstEnergy Solutions ("FES")- recommends that RESA's proposal be rejected based on: (1) the 

Commission's previous decision on this issue for the default service plans of Met-Ed and 

Penelec; and, (2) her determination that RESA's analysis "is based upon conjecture" and lacks 

"enough evidence to support[] a deviation from the Commission's prior holding."35 There are 

several reasons why these reasons are wrong and should be rejected. 

The Commission's determination in 2009 regarding this issue for only two of the four 

FirstEnergy companies is outdated and fails to reflect current realities. While the ALJ noted that 

the four EDCs have more market power now than in 2009, she appears to give no consideration 

to what this means. Allowing one or a few suppliers to dominate the FirstEnergy wholesale 

auctions could result in controlling pricing such that other competitors are eventually driven out 

of this market.36 This is exacerbated for these particular EDCs because FES- a FirstEnergy 

company - is an admitted wholesale supplier and past winner of the FirstEnergy wholesale 

35 

36 

Jd. at 35-36. 

Answer ofFirstEnergy Solutions Corp. to the Retail Energy Supply Association's Motion to Dismiss 
Objections and Compel Response dated March I, 2012 at 2 (FES acknowledged that it was a successful 
bidder in the Companies' past wholesale auctions). 
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supplier auctions.37 Despite these very real market power concerns, the FirstEnergy companies 

(both the EDCs and the affiliated wholesale supplier) vehemently opposed providing the 

Commission more specific details about previous auctions to enable a comprehensive review 

about whether or not there are market power concerns which need to be addressed.38 In light of 

this, the ALJ' s conclusion that there is not "enough evidence" to support deviation from the 

Commission's prior holding is a "self-fulfilling prophesy" and must be rejected. Moreover, and 

despite the withholding of information from all the FirstEnergy companies, the limited 

information that was admitted into the record still showed that the effect of the 75% load cap for 

Met-Ed, Penelec and West Penn Power appears to have been negligible.39 

To the extent the ALJ was persuaded by the Ohio experience as set forth either in the 

prior 2009 default service proceeding for Met-Ed and Penelec or this one, a comprehensive 

review of the situation shows that the Ohio Commission is concerned about the market power 

issue raised by RESA here and has implemented a process to monitor the situation.40 More 

specifically, the Ohio Commission requires all bidders to disclose to Ohio Commission staff all 

information regarding the bid including "all prices, terms and conditions for any post-auction 

assignments oftranches."41 In addition, the 80% load cap was adopted by stipulation and the 

Ohio Commission specifically reserved the right "to modify and alter the load cap" if it "deems 

necessary based on" the Ohio Commission's "continuing review" of the process.42 This is in 

37 

38 

39 

40 

41 

42 

!d. 

Order Denying The Retail Energy Supply Association's Motion To Compel, March 16, 2012. 

RESA MB at Confidential Attachment A. 

RESA Reply Brief("RB") at 13-14. 

Re Ohio Edison Company, Case No. 10-388-EL-SSO, 2010 WL 3442143 (Ohio PUC August 25, 2010) at 
19. 

Id. at 19. 
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stark contrast to the situation here where the FirstEnergy companies - the EDCs and the 

affiliated successful wholesale supplier in the Companies' past wholesale auctions- opposed the 

release of any such detailed information. 

Since is no question that supplier diversity is a reasonable goal nor that the information 

permitting the Commission to assess the effectiveness of the Companies' proposed 75% 

wholesale supplier load cap was withheld from the Commission, the Commission should reject 

the RD's recommendation and implement RESA's proposed 50% wholesale supplier load cap. 

C. Exception No.3: The ALJ Erred In Rejecting The Proposed Market Adjustment 
Clause ("MAC") As A Mechanism To Recover Bundled Default Service Costs (FOF 
#12) 

FirstEnergy proposed including a Market Adjustment Clause ("MAC") to the default 

service rate for non-shopping residential and commercial customers as a component of the price-

to-compare ("PTC") for the residential and commercial customer classes in order to compensate 

the Companies for fulfilling the role of default service provider.43 According to the Companies, 

the MAC would compensate the EDCs for specified risks of providing default service and 

recognize costs that they are not required to incur due to their status as a regulated entities.44 

The ALJ rejected the proposed MAC as an "impermissible return" and concluded that the 

proposal "fails to qualify as a legitimate retail market enhancement tool; and is an inappropriate 

and unnecessary financial adder."45 The ALJ concluded that there were no costs that could be 

recovered through the MAC and that, even if there were, the MAC is unnecessary because cost 

43 

44 

45 

RESA St. No. 2 at 30. 

!d.; Met-Ed/Penelec/Penn Power/West Penn St. No.7 at 11-17. 

RD at 56. 
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recovery is available through reconciliation.46 The ALJ also rejected the modifications offered 

by RESA which would remove the use of the proceeds for "profit" and instead use them to 

improve competitive retail market processes with any remaining credit to be returned to all 

distribution customers.47 According to the RD, RESA's proposal is "inequitable on the 

surface."48 Finally, the ALJ also concluded that the "MAC would probably result in increased 

EGS charges for consumers who accept a percent-off-the default service price offering."49 The 

ALJ erred for several reasons and the Commission should adopt RESA's proposed modifications 

to the MAC. 

First, while the ALJ was rightly concerned about the use of the MAC as a profit adder, 5° 

she erroneously failed to recognize the currently bundled costs of default service that could be 

appropriately recovered through the MAC. 51 In Pennsylvania, there has been no full unbundling 

of generation, transmission and distribution charges as required by the Competition Act. 52 This 

means that there are costs of providing non-shopping customers default generation service that 

are embedded in the distribution rates paid by all customers (whether or not they are receiving 

default service). Because generation, transmission and distribution costs continue to be bundled, 

all customers - to some extent - are paying the costs of default service even those who are not 

receiving default service (i.e. shopping customers). RESA's MAC proposal attempts to 

recognize this by adding a modest charge onto the default service rate and crediting any 

46 

47 

48 

49 

50 

51 

52 

Id at 58. 

RESA MB at 38-43; RESA RB at 14-19. 

RD at 57. 

Id at 56. 

RESA strongly believes that there are no circumstances where an EDC should recover a "profit" on default 
service. RESA MB at 38. 

RD at 57-58. 

66 Pa. C.S. § 2804(3); Lloydv. Pa. P.U.C., 904 A.2d at 1010, 1013-14 (Pa.Cmwlth. 2006). 
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remaining amount after the MAC is used as recommended by RESA back to all distribution 

customers. Without the imposition of this mechanism or full unbundling, all customers will 

continue to pay for some part of the costs of default service in their distribution rates. 

Importantly, though, ifRESA's proposal were adopted and the risks and costs that FirstEnergy 

has previously failed to recognize or assign to default service do not materialize, then the EDCs 

would not keep the proceeds of the MAC as a de facto return on default service. 53 The ALJ erred 

in failing to recognize the bundled costs or how RESA's proposed modifications seek to ensure 

that the Companies' do not receive a "profit" on default service. 

Second, the ALJ's erred in concluding that RESA's proposed modification to collect the 

MAC from default customers and then return it to all distribution customers "appears to be 

inequitable on the surface."54 The ALJ completely failed to appreciate that all customers, 

through their distribution rates, are paying the now bundled costs of default service that are only 

being used by default service customers. Therefore, requiring default service customers - on 

whose behalf the costs are being incurred - to pay the costs with the remainder credited to all 

distribution customers is fair and equitable. Additionally, the goal is to move default service 

customers into the competitive market. Therefore, the default service customer who pays the 

MAC today is likely to be a shopping customer tomorrow. Thus, limiting the payment of the 

MAC to default service customers while crediting remaining funds to all customers assures the 

that the "newly shopping" customer will not be deprived of his or her credit for paying some 

portion of the costs of default service through his or her distribution rates because he or she 

53 

54 

RESA MB at 40-41. 

RD at 57. 
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chose to shop. Any crediting back to default customers only would create a shopping 

disincentive, 55 and would clearly be inappropriate. 

Third, the ALJ' s viewpoint that the current default service reconciliation mechanism is 

available to recover the default service costs paid today by all distribution customers is flawed. 

The costs bundled costs which may be appropriately recovered through the MAC are already 

being recovered through distribution rates that all customers pay even though they are default 

service costs. Moreover, the reconciliation mechanism recovers the difference between 

projected and actual wholesale power costs and actual cost/billing timing differences and not the 

bundled generation costs. Therefore, the reconciliation mechanism is an inappropriate way to 

recognize the bundled costs that exist today. 

Finally, the ALJ erred to the extent she concluded that inclusion of the MAC in the 

default service rate would result in increased EGS pricing. 56 This position fails to give any 

consideration to fundamental competitive principles that operate in these markets. The reality in 

Pennsylvania today is that default service acts as a competitive offering relative to offers from 

EGSs.57 The designation of the EDC's default service rate as the "price to compare" reinforces 

this current reality as consumers are encouraged to use the default service rate as the benchmark 

by which to assess the prices offered by EGSs. 58 But, EGSs do more than compete against the 

PTC. EGSs would still be competing against each other. 59 They have incentives to lower their 

55 Tr. at 199-201. 
56 RD at 56. 
57 RESA St. No.2 at 34. 
58 !d.. 
59 RESA St. No. 2-SR at 30. 
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prices below not only the PTC but also their competitor's prices.60 So, in order for this position 

to have any validity, literally every EGS would have to agree- explicitly or implicitly- to price 

their product to retain some portion of the MAC adder. 61 There is no evidence to suggest that 

such behavior is even possible, let alone would actually occur.62 Therefore, the ALJ's viewpoint 

on this issue should be rejected. 

For all these reasons, RESA recommends that the Companies proposed MAC be 

approved on the condition that the proceeds be utilized as follows: 

• To pay for the costs of implementing improvements to the 
market structure in the EDC's service territory (to include the 
costs of the retail opt-in auction and customer referral program 
if the Commission rejects FirstEnergy's proposal to recover 
these costs through the Default Service Support or DSS rider), 
with a corresponding adjustment to the non-bypassable DSS 
rider; 

• To pay for the costs related to any of the risks identified by 
FirstEnergy that actually materialize; and, 

• Any amounts collected over and above these should be 
returned to all distribution customers in the form of a credit. 63 

D. Exception No. 4: The ALJ Erred In Rejecting RESA's Proposal To Utilize The 
Proceeds From The Proposed Market Adjustment Clause ("MAC") For 
Competitive Market Improvements Or, Alternatively, Adopting The Companies 
Proposal To Recover The Costs Through A Non-Bypassable Charge On All 
Distribution Customers (RD at 116-117 and 126-127) 

As explained in Exception No.3, the ALJ erred in concluding that there were no costs 

that could appropriately be recovered through the Companies' proposed MAC. In rejecting the 

MAC, and RESA's proposed modifications, the ALJ also rejected RESA's proposal to utilize 

60 !d. 
61 RESA St. No. 2-R at 33. 
62 Id; RESA St. No. 2-SR at 30. 
63 RESA St. No. 2-R at 31-32. 
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proceeds of the MAC to offset or cover the Companies' administrative and implementation costs 

of infrastructure and systems related to retail processes (i.e. data access) and programs (i.e. 

referral programs and retail auctions).64 The ALJ also rejected the Companies' proposal to 

recover the costs of the retail opt-in auction and customer referral program from all customers 

consistent with RESA's alternative approach. Rather, the ALJ erroneously concluded that EGSs 

should be required to pay for the costs of the Retail Opt-in Aggregation Program and the 

Customer Referral Program. 65 According to the ALJ, "EGSs benefit from the auctions and they 

should bear the cost as opposed to customers."66 This recommendation is wrong and should be 

rejected. 

As a threshold matter, the issue is not one between "EGSs" and "customers" as framed by 

the ALJ. Rather, the question is whether default service customers (through their default service 

rates) or EGS customers (through their EGS contract prices) should bear the costs of these retail 

market enhancement programs. Viewed in this proper light, recovery of these costs from default 

service customers through the MAC is the optimal way to pay for these programs. This is 

because the customer referral program and the retail opt-in auction are targeting default service 

customers to incent them to participate in the competitive market. At the time that these 

programs are being developed and implemented, therefore, the customers who will be paying for 

them are the target audience for the programs - default service customers. When these default 

service customers choose to participate in the programs, removing the requirement from them to 

pay the MAC is reasonable because their new status as shopping customers is the exact result 

intended by implementation of the programs. To the extent there are on-going costs of the 

64 RD at 116, 126 
65 !d .. 
66 Id at 116. 
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programs, those customers who continue to remain on default service and continue to remain the 

target audience for the programs may be reasonably assessed the program costs. Contrary to the 

assertions of the Companies and OCA, then, the MAC is the most appropriate, reasonable and 

fair way to recover the costs of these programs from the correct class of customers and then 

remove their obligation to pay the costs once they have elected to participate in the programs. 

Further, the ALJ wrongly concluded substantial evidence was not presented to 

demonstrate good cause to justify a deviation from the Commission's recommendation that the 

EGSs should bear the cost of the retail market enhancement programs. 67 The ALJ ignored that 

the FirstEnergy service territories experience very low levels of residential shopping that create 

particular difficulties for EGSs to have any sense about the number of customers who will 

actually participate in the competitive enhancements. The ALJ failed to recognize that having 

participating EGSs pay for this program, when they have very limited ability to judge whether 

the program will be successful, could operate as a significant disincentive to EGS participation. 

The record evidence also demonstrates that the retail market enhancements programs are best 

seen as fundamental elements of retail market design (intended to put competitive supply on an 

equal footing with utility default service), thus, recovering the costs either through the MAC or 

through a non-bypassable charge assessed on all distribution customers is reasonable.68 

67 

68 

Jd. at 126. 

RESA St. No. 2-SR at 27-28. 
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E. Exception Number 5: While The ALJ Correctly Rejected Proposed Modifications 
To The Companies' Reconciliation Mechanism, The ALJ Erred In Concluding That 
A Migration Rider Might Become An Appropriate Remedy In The Future (FOF 
#12) 

As proposed and correctly accepted by the ALJ, the Companies will be reconciling their 

default service rates on a quarterly basis.69 The ALJ rightly rejected the proposal of the Office of 

Small Business Advocate ("OSBA") that the reconciliation impact be excluded from the PTC 

which is paid only by default service customers and imposed on all distribution customers 

regardless of shopping status- a so-called "migration rider."70 However, the ALJ does 

erroneously find that "a migration rider ... might become an appropriate remedy if, because of 

extensive shopping, the number of default service customers in a particular class became very 

low and, therefore, the reconciliation balance became disproportionally high relative to the 

customer base .... "71 The ALJ offers no analysis in support of this finding. Rather, the finding 

is inconsistent with the law and premature. 

Migration riders improperly assign default service related costs - in this instance costs 

related to the reconciliation mechanisms - to customers who are no longer receiving default 

service from the Companies, contrary to the Commission's regulations and policy that all default 

service related costs must be reflected in the PTC.72 Moreover, the ALJ's finding is premature as 

what may or may not become appropriate in the future cannot be known now and should not be 

prejudged here. Therefore, Finding of Fact number 19 should be removed from the 

Commission's final decision. 

69 

70 

71 

72 

Met-Ed/Penelec/Penn Power/West Penn St. No. I. 

RESA St. No. 1-R at7. 

RD at 87-88, FOF #19. 

RESA MB at 52-56. 
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F. Exception Number 6: The ALJ Erred In Rejecting RESA's Proposed Time-Of-Use 
Alternative To The Companies' Proposal (FOF #16) 

Based on the advocacy of the OCA, the ALJ recommended that the proposal of Penn 

Power and West Penn Power to select a Commission certified EGS to serve customers who elect 

service under Residential Time-Of-Use ("TOU") Default Service Riders be deferred "until there 

is a larger penetration of smart meters and a TOU rate option that is reasonable and typical of 

TOU rates in general."73 Further, while the ALJ correctly acknowledged that the alternate 

proposal ofRESA "may merit further consideration by the Commission," the ALJ ultimately 

recommended that it be rejected. 74 There is no need for such a draconian approach of not 

implementing any TOU program when the Commission can adopt RESA's concept and direct 

that the additional details be developed through a collaborative process. 75 Such an outcome is 

preferable to the ALJ' s recommendation wherein no TOU programs would be offered. 

The ALJ concludes that "there is insufficient evidence before me to decide whether 

RESA's recommendation, if properly implemented, would satisfy the requirement of 66 Pa. C.S. 

§ 2807(£)(5)."76 While, obviously, RESA's proposal could only be accepted by the Commission 

upon a finding that it was consistent with applicable law, there is nothing in the record of this 

case indicating that RESA's proposal is prohibited by the statute. Under Act 129, electric default 

service providers "shall offer" time-of-use and real-time price plans to all customers with smart 

meter technology; and residential and commercial customers "may elect" to participate in such 

pricing plans.77 The process used in RESA's alternative approach is only marginally different 

73 RD at 78-79. 
74 !d. 79-80. 
75 RESA MB at 49-50. 
76 RD at 80. 
77 66 Pa. C.S. § 2807(f)(5). 
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than FirstEnergy' s proposal that it select one EGS to provide the TOU service rate that the 

"default service provider" is required to submit to the Commission.78 As FirstEnergy has 

impliedly recognized, the law does not require that the default service provider actually provide 

the rate; only submit TOU rates or pricing plans to the Commission for "approval." So, RESA's 

alternative proposal is consistent with the requirements of the law. 

The only other justification offered by the ALJ for rejecting RESA's alternative proposal 

is the current lack of present time-of-use offers as a potential roadblock.79 This, however, fails to 

recognize that this is more a reflection of the relative lack of activity in the FirstEnergy markets 

generally. Ideally, if the procurement process as modified by RESA is more market responsive 

and market reflective and the other retail market enhancements as proposed herein by RESA are 

adopted, the impact should be to stimulate more market entry resulting in a greater number of 

offers. But, as an added benefit ofRESA's proposal, it is designed to address the situation of no 

such offers being available in the market at the time of the survey. If that is the situation, then 

FirstEnergy would revert to the "auction" approach as it proposes. There is little to lose, 

therefore, by adopting RESA's recommendation in this regard. 80 The ALI's contrary 

recommendation should be rejected. 

G. Exception No.7: The ALJ Erred In Recommending That Shopping Customers Be 
Eligible To Participate In The Retail Opt-In Auction and the Customer Referral 
Program (RD at 94-96, 123) 

While the Companies proposed that their efforts regarding the retail opt-in auction would 

only be targeted as non-shopping residential customers, they indicated that shopping customers 

78 

79 

80 

RESA MB at47-51. 

RD at 80. 

RESA MB at 47-51. 
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could still participate in the programs if they so desired.81 The ALJ recommended adopting this 

approach and denying RESA's proposed modification to preclude participation by shopping 

customers in the retail-opt in auction based on her conclusion that the Companies' proposal is 

consistent with the Intermediate Work Plan Final Order and no substantial evidence was 

presented to support a departure from the Commission's guidance. 82 This viewpoint, however, 

ignores the record evidence in this proceeding supporting RESA' s proposal. 

Given the circumstances in FirstEnergy's service territories, allowing existing shopping 

customers to participate in these retail market enhancement programs is not appropriate. 

Competition is too meager and the market is too fragile. The purpose of restricting existing 

shopping customers is to introduce default service customers to the competitive market. 

Customers who are receiving service from a competitive supplier are already experiencing the 

benefits of the competitive market. The ALJ ignores the record evidence demonstrating the 

potential negative impacts to EGSs that are already serving these customers, the negative impact 

to customers who may have agreed to early cancellation fees, and the possibility of customers 

switching back and forth to essentially gain permanent discounts. 83 Indeed, the most recent 

statistics from the Commission show that the FirstEnergy service territories continue to lag other 

areas around the Commonwealth. 84 The current status of competition in the FirstEnergy service 

territories, in addition to the record evidence presented in this proceeding, justify RESA's 

81 

82 

83 

84 

Met-Ed/Penelec/Penn Power/West Penn St. No. 7-R at 19. 

RD at 96; 123. 

RESA MB at 61-62. 

According to the June 20, 212 PaPowerSwitch Switching Statistics, the combined average number of 
residential shopping customers for the four FirstEnergy EDCs (23.1 %) is below the total average for 
Duquesne, PECO and PPL (34.5%) and below the total statewide average (29.4%). West Penn Power has 
the second least amount of residential shopping customers ( 19.2%) of all the EDCs in the Commonwealth. 
See http://www.papowerswitch.com/ 
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recommended deviation from the Intermediate Work Plan Final Order to preclude shopping 

customers from participating in the retail opt-in auction and the customer referral program. The 

ALI's contrary recommendation should be rejected. 

H. Exception No. 8: The ALJ Erred In Recommending That Small Commercial 
Customers Should Be Precluded From Participating In The Retail Opt-In Auction 
Or Customer Referral Programs (RD at 93-94, 123) 

The Companies proposed to limit eligibility for the retail opt-in auction and the customer 

referral programs to residential customers. RESA recommended that small business customers 

(i.e., those with peak annual demand of up to 25 kW) or, in the alternative, customers in the 

"smallest commercial rate class" be eligible to participate in both programs. The ALJ refused to 

adopt these modifications based on a finding that deviation from the Commission's Intermediate 

Work Plan Final Order was notjustified.85 According to the incorrect reasoning of the ALJ, the 

Commission did consider the current levels of shopping in deciding not to include small business 

customers in the retail-opt in auctions in its Intermediate Work Plan Final Order.86 This 

conclusion, however, ignores the fact that the Commission looked at shopping statistics on a 

state-wide basis87 and not the special circumstances presented by the very low levels of shopping 

in the FirstEnergy service territories or the specific issue of limiting this customer class to the 

25kW breakpoint established in the Commission's regulations regarding consumer protection. 

Beyond this, the ALJ ignored the other evidence presented in this proceeding to justify 

inclusion of the small commercial customers in the retail market enhancement programs. First, 

small business customers add to the potential value for EGSs and to the retail opt-in auction 

85 

86 

87 

RD at 93-94, 123. 

Jd. at 93-94. 

Investigation of Pennsylvania's Retail Electricity Market: Recommendations Regarding Upcoming Default 
Service Plans, Docket No. 1-2011-2237952, Final Order entered December 15, 2011 at 32-33. 
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viability.88 The auctions will likely be more successful and improved with this group included 

since to date, there has been a very low shopping experience in the FirstEnergy territories for 

small business customers. 89 

Second, small business customers exhibit many of the same characteristics as residential 

customers when it comes to their familiarity with competitive electricity markets and possible 

unfounded concerns about the effects of switching away from the EDC.90 These characteristics 

make the retail opt-in auction and referral program appropriate for this customer segment as 

well. 

Third, the record also sets forth that it should also be administratively easy to include 

small business customers since the EDC already must take steps to identify the customer's load 

characteristics in order to place them on the correct rate schedule.91 Further, the details of the 

auction as applied to small business customers could easily be determined in a stakeholder 

process.92 

Adopting RESA's proposal will accomplish a main goal of the Competition Act to rely 

on competitive market forces to control the cost of generation. The more customers in the 

competitive market, the closer Pennsylvania will come to achieving this goal. The fact that 

(using the most favorable shopping number presented in this record)93 over half of the small 

commercial customers today are not receiving the benefit of the competitive market is a clear 

indication that the current market is not a success. Most small commercial customers, like 

88 RESA MB at 60-61. 
89 RESA St. No. 2-SR at 10. 
90 !d. at 18-20. 
91 RESA St. No. 2-R at 26. 
92 !d. at 13. 
93 RESA RB at 23-24. 
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residential customers, are similarly captives of the default rate and, therefore, RESA's 

recommendation to include these customers in the retail opt-in auction and customer referral 

program should be adopted despite the ALJ's contrary recommendation. 

I. Exception No.9: The ALJ Erred In Recommending That Low Income Customers 
Should Be Precluded From Participating In The Retail Opt-In Auction Or 
Customer Referral Programs (RD at 137) 

The ALJ recommended that the Commission reject the Companies' proposal to permit 

low income (or "CAP") customers to participate in the retail opt-in auction and the referral 

programs. The basis for this flawed recommendation is that the Commission is continuing to 

discuss and investigate it through a collaborative working group in the Retail Markets 

Investigation.94 The ALJ's recommendation should be rejected for several reasons. 

First, low income customers are already participating in the competitive retail market in 

the FirstEnergy service territories. Therefore, there is no reason to preclude those that continue 

to remain on default service from availing themselves of these additional programs. 

Second, the opt-in auctions will not change how the CAP subsidies are calculated for 

low-income customers while the low-income customers will benefit from participation in the 

opt-in auction because they could receive incentives, such as the $50 bonus and the guaranteed 

percentage off the PTC, which will benefit the customers who pay for these programs.95 

Finally, the CAP customers will retain their current benefits. They always pay less than 

their total consumption bill. When the default service rates change, these households are being 

asked to pay the same (reduced) percentage of their total consumption bill. This will not change 

in the opt-in auction- they will still be asked to pay the same percentage of their total 

94 RD at 137. 
95 RESA MB 89-91. 
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consumption bill. So, it cannot be said that low-income customers in the opt-in auction would 

lose any benefits or see reduced benefits in any way.96 

In sum, there is no reason to defer resolution of this issue for these four service territories 

when a record on this issue has been developed which supports adopting the Companies' 

proposal to include CAP customers in the retail market enhancement initiatives. 

J. Exception No. 10: The ALJ Erred In Recommending That No Test Be Conducted 
Prior To The Retail Opt-In Auction And That The Retail Opt-In Auction Be 
Conducted Prior To Customer Enrollment (RD at 97, 109-110) 

To ensure the success ofthe retail opt-in auction, there must be EGSs submitting bids to 

provide the service and customers choosing to enroll in the program. The "auction" part of the 

program will determine the winning EGS(s). The "enrollment" part of the program will 

determine the participating customers. In attempting to strike the "appropriate" balance between 

these two program pieces, the ALJ recommended that the auction be conducted first and then 

customers enrolled.97 Also relevant to this issue, the ALJ recommended that the Commission 

reject RESA's proposal to test various marketing channels prior to implementing the auction 

based on her faulty conclusion that there "is insufficient time" to conduct such a survey.98 The 

ALJ's recommendation regarding both of these issues should be rejected as adopting them will 

diminish the potential success of the auction. 

The ALJ did not discount the record evidence that if the price-setting auction is held 

before the customer enrollment period, it will tend to decrease the number of EGSs that will 

participate in the auction. Rather, she states that these "concerns can be managed and should not 

96 

97 

98 

!d. 

RD at 97-98. 

!d. at 110. 
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be used to block the primary goal of the program, which is to enhance customer shopping."99 

What she failed recognize, though, is that if EGSs choose not to participate because they believe 

that they will be at risk for incurring material transaction costs for no or minimal benefit, then the 

auction will not succeed and the record evidence is clear that such result is likely if the ALJ' s 

sequence is adopted. 100 She also failed to consider that an EGS' s assessment of risk for the 

FirstEnergy service territories is likely to be affected by the currently low shopping rates, 

thereby, possibly leading to the conclusion that- for these service territories- the risk of 

participating in the bidding prior to having some indication of customer interest is too high. 

Moreover, the record established that there is no realistic basis for the ALJ's concern that 

conducting emollment after the auction is necessary to give consumers full pricing information 

was also fully addressed in the record. If emollment occurred first, then the customer would 

know that he or she: (1) will be served by an EGS; (2) will receive a bonus of $50; and, (3) will 

be charged a price that was at least 5% lower than the existing PTC. The auction will not likely 

yield a price that is sufficiently lower than the guaranteed 5% discount. In any event, the 

possibility of a materially divergent (but lower) price is outweighed by the negative impact on 

EGS participation if the ALJ's recommended auction/emollment timing schedule is adopted. 101 

Finally, in light of her flawed recommendation to conduct the auction prior to emollment, 

RESA's proposed pre-program survey should have been given more consideration as a way to 

both inform the Commission's decision as to which methods are most effective and provide 

quantitative insight into likely levels of eventual customer emollment in the auctions. The 

testing would materially improve the performance of the auction and give EGSs some basis on 

99 

100 

101 

RD at 98. 

RESA MB at 63-66. 

Id at 64-65. 
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which to predict the level of customer participation they can expect. 102 The ALJ's determination 

that "there is insufficient time" to conduct the survey overlooks the fact that it would be a simple 

and easy way to address the sequencing issue (especially if the ALJ's recommendation to 

conduct enrollment first were adopted which it should not) to enhance the likelihood of 

success. 103 

In sum, the Commission should reject the ALJ's recommendation to conduct customer 

enrollment prior to the retail opt-in auction because doing so may lead to EGSs choosing not to 

participate because they are unable to determine whether the benefits of participation would 

outweigh the costs. At the very least, the Commission should direct implementation ofRESA's 

pre-auction survey proposal to provide some type of useful information to stakeholders prior to 

the auction. 

K. Exception No. 11: The ALJ Erred In Rejecting RESA's Proposed Minimum 
Requirement Of At Least Four Winning Bidders For Each Auction (FOF # 21; RD 
at 101-104) 

The ALJ recommended that the Commission adopt the Companies' position to 

implement a supplier participation load cap of 50% for the retail opt-in auction but she rejected 

RESA' s proposed additional requirement that there be at least four ( 4) minimum winning bidders 

for each auction. According to the ALJ, the Commission "implicitly disfavor[s] requirements for 

a minimum number of winners" and RESA's proposal is really a 25% supplier load cap in 

disguise. 104 The ALJ is incorrect on both points. 

102 

103 

104 

Jd at 74-76. 

RESA St. No. 2-R at 11-13; and Tr. 248-251. 

RD at 103-104. 
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First, in the Intermediate Work Plan Final Order, the Commission specifically directed 

that the issue of minimum number of bidders be determined in each default service 

proceeding. 105 The ALJ's conclusion that this issue has already been addressed is simply wrong. 

Second, RESA's proposal is not a 25% load cap in disguise. 106 As RESA witness 

Kallaher testified on cross, there may "be an infinite number of combinations" whereby four 

winning suppliers could have varying portions of the load up to 50%. 107 For example, the four 

winning bidder requirement could be met by one bidder being assigned 50% of the load and 

three others being assigned 25%, 15% and 10% respectively. The purpose ofthe requiring a 

minimum number of winners is to promote supplier diversity which will enable a variety of 

suppliers to bring their owri "individual strengths and business models" to the auction for the 

benefit of retail end users. 108 The purpose is not- as the ALJ appears to believe -to ensure that 

each winner has an equal or near-equal portion of the load. In fact, depending on the EGS, even 

a 10% share of the load could be considered a significant market share for that EGS. 

For these reasons, the ALJ's recommendation to reject RESA's proposed minimum 

bidder requirements should be not be accepted. 

L. Exception No. 12: The ALJ Erred By Excluding A $50 bonus Payment From The 
Retail Opt-In Auction Program (FOF #22; RD at 106-108) 

The ALJ erroneously recommended adopting FirstEnergy's proposal to not require any 

bonus payments to customers participating in the opt-in auction even though the Commission's 

guidance in the Intermediate Work Plan Final Order is that a $50 bonus payment should be 

105 

106 

107 

108 

Intermediate Work Plan Final Order at 64. 

RESA RB at 32-34. 

Tr. at 244-245. 

RESA St. No. 2 at 24. 
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required. 109 The ALJ stated that: (1) she was persuaded by the Company's concerns that the 

current market conditions show that a $50 bonus plus a fixed price of at least 5% below the PTC 

is likely to be merely a "loss leader" and not a sustainable price; (2) she was concerned that the 

bonus payment could be viewed as short-term "gimmicks" or a form of "bait and switch" that 

could "tarnish" the EDCs' reputation; and, (3) that the Commission's determination in the 

Intermediate Work Plan Final Order was merely a "guideline" rather than a requirement. 110 The 

basis for ALJ's conclusions here are flawed and should be rejected. 

First, on most of the issues, the ALJ viewed the "guidance" of the Intermediate Work 

Plan Order as conclusive. On this issue, the Commission states that a $50 bonus payment "is a 

reasonable incentive ... to attract attention."111 Thus, her decision to disregard the 

Commission's order as "a guideline" should be rejected. Strangely, the ALJ chose to 

characterize the Commission's statements on the bonus- consistent with the Companies' 

position- as "merely "guidance" while using those very same "guidelines" from the 

Commission to reject every one ofRESA's other recommendations. 

Second, the ALJ ignores substantial evidence set forth in the record showing that a bonus 

is necessary if the auction has any hope ofbeing successful. Potential customer focus groups 

research revealed that customers generally want to receive an upfront "signing bonus" as an 

inducement for participating in the opt-in auction. 112 Moreover, customers choosing to 

participate in the opt-in auction will be free to switch to another EGS or to default service 

without penalty of any kind if the winning EGS attempts to charge too much for service after the 

109 

110 

Ill 

112 

Intermediate Work Plan Final Order at 70. 

RD at 107-108. 

Intermediate Work Plan Final Order at 70. 

RESA St. No.2 at21; RESA Ex. CHK-2 at 10; Tr. 223-236. 
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auction term is completed. He or she will be able to do this not only at the end of the opt-in term 

but even after three months, and still receive the signing bonus. As there is only a "win-win" 

scenario here for the customers, there is no logical reason upon which to conclude that the 

reputation an EDC offering such a program would be tarnished. 

Finally, the ALJ improperly disregarded the documented flaws with the Companies' 

analysis regarding the "loss leader" issue. A significant flaw is the assumption that EGSs would 

incur the same costs to acquire a customer through the opt-in auction as they do when they 

acquires one through normal marketing channels. 113 This is no basis in fact for this as, 

ironically, one of the attractive features of the opt-in auction to retail suppliers will be that they 

will not have to make the same type of investment to acquire an opt-in customer as they do to 

win a customer on a one-by-one basis. 114 Therefore, the EGS should be able to not only offer a 

rate at least 5% below the shopping credit for the 6 or 12 month term, but to also offer the bonus 

without needing to resort to imposing non-market based price hikes on the customer in 

subsequent periods. 115 

For these reasons, the ALJ's recommendation to deviate from the Commission's 

Intermediate Work Plan Final Order regarding a bonus payment for the opt-in auction should be 

rejected. 

113 

114 

115 

RESA St. 2-SR at 9. 

I d .. 

RESA MB at 73. 
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M. Exception No. 13: The ALJ Erred By Requiring Participating EGSs To Enter Into 
The Opt-In Aggregation Agreement And Utilize A Customer Contract And 
Disclosure Statement With Their Customers (RD at 108-109) 

The ALJ recommended that the Commission adopt the Companies' proposal to require 

all winning EGSs to sign its Opt-In Aggregation Agreement which includes a Consumer 

Contract and Disclosure Statement that the winning EGSs would be required to enter into with 

the auction customers. According to the ALJ, uniform terms and conditions of service are 

essential, there is no need to "delay" the process to review and approve uniform contract terms, 

and "no party has raised objected to the terms and conditions."116 The ALJ's recommendation is 

flawed and should be rejected. 

As an initial matter, she ignored or rejected important RESA evidence that demonstrates 

that the relationship between an EGS and an EDC is already governed by existing agreements 

such as the supplier tariff and the billing services agreement. Any additional agreements may 

conflict with or dilute the clarity of the agreements under which EGSs and EDCs are currently 

doing business. ll7 

Perhaps more frustrating, however, is how adoption of the ALJ's recommendation would 

disrupt the current practice whereby an EGS uses its own Commission approved disclosure 

statements to govern its relationship with its customers. 118 Unlike EGSs, the FirstEnergy EDCs 

are not as familiar with, nor are they required to utilize, disclosure statements when enrolling 

new customers. In fact, any EGS seeking to receive a license to operate in Pennsylvania is 

116 

117 

118 

RD at 109. 

RESA MB at 73-74. 

Note that the ALJ did not recommend, consistent with the Companies' proposal, a similar process be 
utilized in the customer referral program. On the contrary, the ALJ correctly concludes that EGSs should 
provide the terms and conditions of service (i.e. disclosure statements) to customers who enroll through the 
program. RD at 122. Such a result should also be reached for the retail opt-in auction. 
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required as a part of the application process to submit a proposed form for its disclosure 

statement. None of the EDCs have similar requirements and incorporating various terms used by 

EDCs into contracts utilized in the competitive markets is likely to introduce unnecessary 

ambiguity and confusion. 119 The use ofthe disclosure statement by a successful EGS bidder in 

the opt-in auction should not be handled any differently despite the ALJ's recommendation to 

adopt FirstEnergy's contrary recommendation. An alternative could be for the Commission to 

order a workshop where EGSs and the Companies can establish the specific terms and conditions 

of providing opt-in auction service, in accordance with the Commission's consumer protection 

regulations. 

N. Exception No. 14: The ALJ Erred In Recommending Adoption of OCA's Proposal 
To Delay Implementation Of The Standard Offer Customer Referral Program Until 
After The Retail Opt-In Auction (FOF # 23) 

The ALJ was mistakenly persuaded by OCA to recommend that the Companies be 

directed to delay offering a customer referral program until after the one-time opt-in auction has 

concluded based on concerns for "potential" customer confusion "given the perceived 

similarities" of the programs "which have very different outcomes."120 The ALJ makes this 

recommendation notwithstanding the fact that the Commission has already determined that the 

Standard Offer program should go forward at the same time as the opt-in auction and the fact 

that OCA presented no special circumstances affecting the Companies nor any particular 

justifiable basis to support adoption of its recommendation in spite of the Commission's 

Intermediate Work Plan Final Order. 121 

119 

120 

121 

RESA MB at 66-67. 

RD at 130-131. 

RESA St. No.2-R at 27-28. 
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From a broader perspective, both programs have the same purpose -to encourage 

customers to participate in the competitive market. If, as RESA recommends, shopping 

customers - those already in the competitive market- are excluded from participation in these 

programs, there is no reason to assume consumers would be confused. Only those remaining on 

default service would be eligible to participate and consumers would learn about the two 

programs through different channels. Moreover, the Commission determined in 2007 "[t]hat the 

public interest would be served by consideration of customer referral programs in which retail 

customers are referred to EGSs" and has been considering the concept since that time. 122 There 

is simply no reason - and no credible evidence - upon which to further delay implementation of 

a customer referral program. 

0. Exception No. 15: The ALJ's Recommendations Regarding The "New/Moving" 
Customer Referral Program Should Be Clarified (RD at 131-132) 

After erroneously adopting OCA's recommendation that the Companies' proposed 

Standard Offer Customer Referral Program should be delayed, the ALJ concluded that the 

Companies should "be required to comply with the Commission's recommendation that all 

EDCs implement a New/Moving customer referral program by the end of the fourth quarter of 

2012."123 This recommendation, however, did not analyze or address the concerns raised by 

RESA that the "New/Mover" program as offered by FirstEnergy was unlikely to be worth the 

cost and effort and, therefore, should be transformed into a "New York style" "Standard Offer" 

referral-type prograrri. 124 To the extent the ALJ is recommending that the New/Mover program 

as offered by FirstEnergy be adopted as proposed, her recommendation should be rejected. 

122 

123 

124 

52 Pa Code§ 69.1815. 

RD at 132. 

RESA St. No.2 at 27. 
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FirstEnergy's proposal is too complicated and, most importantly, not likely to result in achieving 

the two main goals of the program- to encourage customers to participate in the competitive 

market and to begin the process of putting competitive supply on a level playing field with 

default service. 125 

In addition, the RD fails to address RESA's proposal that- whether or not the 

"new/mover" process does go forward for FirstEnergy- the Companies should be directed to 

implement a procedure whereby an applicant or moving customer that already knows the EGS to 

which he or she wishes to subscribe should be enrolled with that EGS by the EDC. 126 This 

procedure would be a simpler process than "hot transferring" the customer to the EGS, who 

would thereupon enroll the customer and then send the information back to the EDC. The details 

and time lines of this process should be established in a workshop initiated immediately after the 

end of this case, with the goal of implementing this process as soon as possible. 

P. Exception No. 16: The ALJ Erred In Recommending That EGSs Participating In 
The Customer Referral Program Be Required To Offer A 7% off PTC Price For 
The Entire Year Service Term (RD at 123-124) 

The ALJ erroneously recommended that the Commission adopt the Companies' proposal 

to require EGSs participating in the customer referral program to offer a price that is always 7% 

off the then-effective PTC for an entire one year service term. According to the ALJ, this 

recommendation is consistent with the Intermediate Work Plan Final Order. 127 This conclusion, 

however, is not correct and the Commission should direct that the 7% offPTC price be offered 

for the first four months of the one year service term and, after that introductory period, the price 

125 

126 

127 

RESA MB at 88. 

Id at 89. 

RD at 124. 
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offered by the EGS should revert to one that is disclosed to the customer in a mailing from the 

EGS serving the customer. 

The ALJ failed to address the fact that the PTC changes every quarter and how that fact 

meshes with the Intermediate Work Plan Final Order which states the following: 

• The standard offer should be comprised of a 7% reduction from the EDC's 
effectiv~ DS PTC. The 7% reduction is a constant price established 
against the PTC effective on the date the standard offer is made. 

• The standard offer should be provided for a minimum of four months, but 
should not exceed 1 year. The standard offer and its term should be 
uniform within an EDC's service territory. 128 

The ALJ's recommendation overlooked the Commission's clear directive that "[t]he 7% 

reduction is a constant price established against the PTC effective on the date the standard offer 

is made."129 By this clear language, the Commission did not establish that the 7% discount is 

required to change quarterly with the PTC. 130 

Moreover, the Commission's specific directive was for a 7% off offer for a term of 

between 4 and 12 months. RESA's recommendation is that the Commission adopt a standard 

offer term of 4 months (at 7% off the PTC at the time of the offer), with a requirement that the 

EGS provide a fixed price for the remaining 8 months. This approach would provide protection 

for customers while, nonetheless, permit EGSs to participate in the customer referral standard 

offer program. Such a result may well not occur, except for one or two EGSs, ifthe term and 

offer are not corrected. Therefore, the ALJ's recommendation should be rejected. 

128 

129 

130 

Intermediate Work Plan Final Order at 31 (emphasis added). 

!d. 

RESA MB at 82. 
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Q. Exception No. 17: The ALJ Erroneously Concluded That RESA's Operational 
Improvements Should Be Addressed In One Of The Working Groups In The 
Commission's Retail Markets Investigation (RD at 139-140) 

The ALJ erroneously recommended that RESA's proposal to require the Companies to 

investigate implementing a secure, web-based system to provide EGSs with electronic access to 

key customer usage and account data, subject to appropriate customer authorization, be 

addressed in the working group of the Retail Markets Investigation tasked to address EGS access 

to customer-specific bills and the language contained in letters of authorization ("LOAs"). 131 

The ALJ' s recommendation to push these issues into a statewide stakeholder group is not an 

efficient or reasonable way to resolve RESA's concerns or to improve the competitive markets. 

The inherent delays in FirstEnergy's system identified by RESA in this proceeding 

inhibit the ability of the EGS to offer a current price and may result in missed opportunities to 

obtain customers. 132 To eliminate these delays, RESA recommends that the Companies 

investigate implementing a secure, web-based system that will provide electronic access to key 

customer usage and account data that can be accessed on demand via a secure, supplier 

website. 133 The implementation of such a system would enable an EGS to offer potential 

customers a "one stop" shopping website where a price can be immediately offered and 

accepted. Such a result benefits customers and provides further incentive for EGSs to enter the 

market creating a win-win situation. An example of how this is done is the website available to 

licensed EGSs by PEC0. 134 The "PECO Presentment Customer Usage" site is available via the 

internet to all customers and a customer's agent with a valid letter of authorization or comparable 

131 RD at 139-140. 
132 /d. 
133 /d. 
134 /d. 
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document authorizing access to the information. 135 With appropriate authorization, an EGS or a 

customer can enter a customer's account number and immediately gain, on demand, relevant 

information about that customer that is needed to price an offer. 136 

Based on the record in this proceeding, there is no basis upon which to accept the ALJ' s 

recommendation to defer resolution of these issues to some broader, statewide, stakeholder 

proceeding. 

III. CONCLUSION 

For the reasons set forth above, RESA respectfully requests that the Commission grant 

these exceptions and issue a consistent decision which substantially rejects the ALJ's June 15, 

2012 Recommended Decision. 

Date: June 25, 2012 
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!d. 
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