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December 10, 2018

VIA ELECTRONIC MAIL

The Honorable Aida Camacho-Welch
Secretary, New Jersey Board of Public Utilities
44 South Clinton Avenue, 3™ Floor, Suite 314
Trenton, NJ 08625-0350

Re:  I/M/O Rulemaking Proceeding to Amend the Renewable Portfolio Standard
pursuant to P.L. 2018, c. 17
Docket No. EX18111244
Dear Secretary Camacho-Welch:

This firm represents the Retail Energy Supply Association (“RESA”™),! a diverse group of
retail electric and gas suppliers that share a common vision that competitive retail energy markets
deliver more efficient, customer-oriented outcomes than do vertically-integrated, regulated utility
providers. RESA has been requesting clarity from the Board regarding implementation of the new
RPS standards required by P.L. 2018, C. 17 (the “Clean Energy Act”) and was pleased to provide
testimony at the Board’s December 7 stakeholder meeting. RESA offers these comments to
supplement its oral testimony in the above-captioned docket and respond to the two questions

posed by the Board in its meeting notice.

Before addressing the questions posed in the stakeholder meeting notice, RESA notes that
the Board’s notice states that the 2018 Clean Energy Act ended the ability to use Class I Renewable
Energy Certificates (“RECs”) to satisfy Class II renewable portfolio standard (“RPS”) obligations.
RESA appreciates that the Board has responded to one of the three key topics RESA raised in its

! The comments expressed in this filing represent the position of the Retail Energy Supply Association
(RESA) as an organization but may not represent the views of any particular member of the Association.
Founded in 1990, RESA is a broad and diverse group of twenty retail energy suppliers dedicated to
promoting efficient, sustainable and customer-oriented competitive retail energy markets. RESA members
operate throughout the United States delivering value-added electricity and natural gas service at retail to
residential, commercial and industrial energy customers. More information on RESA can be found at
WWW.resausa.org.

PV TERSEY NEW YORK WASHINGTON, D.C.
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June 22, 2018 correspondence regarding implementation of the Act. However, RESA notes that
while the language of the statute changed, the statute does not explicitly prohibit the use of Class
I RECs to satisfy Class Il REC obligations. RESA members who have purchased Class I and Class
II RECs over a number of years are very concerned that there may not be enough Class II RECs
in the market for third party suppliers (“TPSs”) or basic generation service providers (“BGSPs”)
to satisfy their Class II RPS requirements. Therefore, RESA urges the Board to consider the

availability of RECs in the market and reconsider its interpretation of the Class II obligation.

1. Whether to consider solar obligations to be included within the overall Class I obligations
as a carve-out, such that SRECs submitted to satisfy the solar RPS will also be counted
toward the satisfaction of the total Class I RPS rather than being considered additive to
the Class I RPS. See Attachment C.

RESA reiterates the comments offered in the companion docket to this matter, /M/O the

Allocation of Renewable Portfolio Standards for Basic Generation Service (BGS) for the Period

Beginning June 1. 2019, Docket No. EO18111250, as well as the comments it provided to the

Board in its June 22, 2018 and September 5, 2018 correspondence: the solar RPS obligation should

be considered a carve-out of the Class I RPS obligation. “Class I renewable energy” is defined as

electric energy produced from solar technologies, photovoltaic technologies, wind
energy, fuel cells, geothermal technologies, wave or tidal action, small scale
hydropower facilities with a capacity of three megawatts or less and put into service
after the effective date [July 23, 2012] of P.L.2012, ¢.24, and methane gas from
landfills or a biomass facility, provided that the biomass is cultivated and harvested
in a sustainable manner.

N.I.S.A. 48:3-51. RESA is aware of the comments made at the December 7 stakeholder meeting
arguing that solar is not “explicitly” categorized as a carve out of the Class I obligations in the
same manner as offshore wind. Respectfully, RESA notes that “offshore wind” is separately
defined in the statute and therefore, an explicit carve-out was required for that type of renewable
generation. Solar generation, however, does not have a separate definition — because it is part of

the Class I statutory definition.
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RESA further notes that the Board’s regulations at N.J.A.C. 14:8-2.3(f)(1) allow suppliers
to use solar renewable energy certificates (“SRECs”) in place of Class I RECs to comply with the
State’s RPS standards, which supports RESA’s belief that the solar RPS is a carve-out or set-aside
of the Class I RPS. RESA'’s interpretation of the solar obligation as a carve-out of the Class I
obligation ensures that the increased Class I requirements will have no impact in EY 2019 (aside
from the solar increase, addressed by RESA in the companion docket) and a minimal impact in
EY 2020. This is important for both TPSs and BGSPs, as there is no statutory exemption for the

contracts of BGSPs or TPSs from this increased requirement.

Finally, it appears to RESA that the Board’s previous interpretation of the solar RPS
requirement was that it was a carve-out of the overall Class I obligation. RESA refers to the draft
Board’s New Jersey Portfolio Standard Rules 2010 Annual Report, which notes in Appendix 3
that “[tJhe Board grandfathered BGS auction winners with pre-existing contracts by exempting

their load from the new solar carve-out requirements.”* (emphasis added).

Given this background, RESA argues that Attachments B and C contain a Class [ RPS
target that is higher than required by the statute. RESA urges the Board to consider a schedule
that takes into account the new solar RPS target. The EY 2020 Class I requirement should be set
at 16.1%, and reduced from the percentages proposed in Attachments B and C. This means all of
the targets proposed in Attachments B and C should be lowered so as to account for the solar carve
out. In addition, RESA reminds the Board that offshore wind, once established, will result in
further carve outs to this Class I requirement, which TPSs and BGSPs will need to know in

advance.

2 A draft of the 2010 report is available at
http://www.nicleanenergy.com/files/file/Renewable_Programs/Draft 2010_Annual Report_for New_Jersey 04131
1_version.pdf; RESA refers to Appendix 3, note 6, on page 32.
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2. Whether the treatment of the increased Class I RPS obligations and the treatment of

solar RPS are appropriately set forth in Attachment C.

RESA reiterates its above comments that the Class I targets provided in Attachment C do
not account for the solar carve-out, and are too high. RESA urges the Board to revisit these
attachments and develop Class I RPS schedules which account for solar as a carve out of the Class

I obligation, in accordance with the Board’s previous interpretation of the requirement.

RESA is including its June 22, 2018 correspondence (“Attachment A™) and its December
5, 2018 correspondence (“Attachment B”) with these comments. RESA urges the Board to
reconsider the proposed Class 1 schedules in its future rulemaking proposal and adopt a schedule
that acknowledges the Board’s long-standing position that the solar RPS is a carve-out of the Class
I RPS obligation.

Please do not hesitate to contact us with any questions.

Respectfully submitted,

1 5 0

Murray E. Bevan

Enclosures

cc: Grace Strom Power
Noreen Giblin
Paul Flanagan
Rachel Boylan

Bethany Rocque-Romaine
Caroline Vachier

B. Scott Hunter

Ronald Jackson

Kenneth Sheehan

Emma Xiao
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June 22,2018

VIA FLECTRONIC MAIL AND FEDERAIL EXPRESS

Ken Sheehan

Director, Office of Economic Development and Emerging Technologies
New Jersey Board of Public Utilities

44 South Clinton Avenue, 3™ Floor, Suite 314

Trenton, NJ 08625-0350

Re:  Implementation of the 2018 Clean Energy Act, P.L. 2018, c. 17

Dear Mr. Sheehan:

This office is counsel to the Retail Energy Supply Association (“RESA”),' a diverse group
of retail electric and gas suppliers that share a common vision that compeiitive retail energy
markets deliver more efficient, customer-oriented outcomes than do vertically-integrated,

regulated utility providers.

RESA members, Government Energy Aggregators, most significantly our customers, as
well as many other participants in the retail electric market, have urgent concerns regarding the
implementation of P.L. 2018, C. 17, the “2018 Clean Energy Law” signed by Governor Murphy
on May 23, 2018. This law implements purportedly immediate changes to the renewable portfolio
standards (“RPS”) requirements imposed on the State’s third party suppliers (“TPSs™) as well as
its default Basic Generation Service Providers (“BGSPs”). RESA requests the Board issue
guidance on implementation of the new law, and address the following below concerns as key

topics that will immediately impact the retail electric and renewables markets in New Jersey.

! The comments expressed in this filing represent the position of the Retail Energy Supply Association
(RESA) as an organization but may not represent the views of any particular member of the Association.
Founded in 1990, RESA is a broad and diverse group of twenty retail energy suppliers dedicated to
promoting efficient, sustainable and customer-oriented competitive retail energy markets. RESA members
operate throughout the United States delivering value-added electricity and natural gas service at retail to
residential, commercial and industrial energy customers. More information on RESA can be found at
WWW.resausa.org.
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Implementation of this new law has led to confusion among the various parties in the retail
supply industry who are all trying to interpret the law and guidance from the Board would
ultimately eliminate customer confusion. Prompt answers to the following issues are needed
because without timely direction from the Board, the retail electric supply market and the rates

charged to customers will be severely and negatively impacted.

1. The 2018 Clean Energy Law provides language exempting BGSP contracts from the
immediate increase in the solar RPS. However, the law also requires the Board to
implement changes to the solar RPS “in a manner so as to prevent any subsidies between

suppliers and providers and to promote competition in the electricity supply industry.”

RESA believes that requiring TPSs to comply with an immediate increase to the solar RPS
requirements directly and immediately harms the competitive retail electric supply industry, in
direct contravention to the statutory language cited above, as well as the statutory goals outlined
in the Electric Discount and Energy Competition Act (“EDECA”) which, in pertinent part,

provides as its statutory purpose to:

Place greater reliance on competitive markets, where such markets exist, to deliver
energy services to consumers in greater variety and at lower cost than traditional,
bundled public utility service[.]

N.I.S.A. § 48:3-50(a)(2).

The solar RPS requirement for Energy Year (“EY”) 2019 was 3.290% of retail load prior
to the enactment of the 2018 Clean Energy Law — it is now 4.300% of retail load. This change
represents an overall increase of 30.7% in suppliers’ actual RPS obligation that will presumably
be assessed against retail suppliers (those with existing supply contracts as well as those making

offers to retail customers for new contracts) but not default BGSPs. This represents an unfair,
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competitively harmful cost increase to retail supply customers. Moreover, it directly contradicts

the statutory purposes of EDECA, which remains law to this day.

RESA submits that if the Board were to implement the changes to the solar RPS in a truly
competitively neutral fashion — as required by the 2018 Clean Energy Law and EDECA, it would
exempt TPSs from the increase in EY 2019 and add this increased obligation to TPSs’ RPS
obligations in EY 2020. This would allow for the required competitively neutral implementation
of the 2018 Clean Energy Law. This would also alleviate any concerns over exempting individual
TPS contracts, which RESA believes would be an arduous and nearly impossible mechanism to
implement. Suppliers can account for the EY 2019 increase in EY 2020, just like the BGSPs,
ultimately fulfilling the statutory mandate to account for increased solar RPS requirements in a
manner that promotes a level playing ficld in the competitive electric supply industry. Requiring
TPSs to foot the bill for the increase while BGSPs sit unaffected until next year is neither
competitively neutral nor an encouragement to further competition in the retail market,
contravening the directives in the statute. It simply cannot be overstated that requiring TPSs to
pass through increased solar RPS costs to their customers while customers on default service see
no change will have a devastating, immediately detrimental impact on the retail electric market in
New Jersey. The Board should not sacrifice TPSs and their customers to prop up another industry
when the Board can ensure competitively neutral treatment of TPSs without damaging the solar

market.

Moreover, in recent years, the State has seen an increase in GEA bids and programs in.
many municipalities. GEA programs allow municipalities and consortiums of government entities
to pool together and solicit bids for energy procurement, allowing savings for many residents and
local government entities. In addition, a number of municipalities are attempting to implement
Renewable Aggregation (“R-GEA”) programs, which would result in additional solar and
renewables sales, above the current RPS standards. However, without competitive neutrality

between BGSPs and TPSs, these RGEAs will likely grind to a halt.
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As TPSs compete to serve these GEA programs and are the suppliers of electricity under
these programs, changes to the solar RPS in the middle of a GEA agrecment will have an
immediate impact on the contract entered by the TPS and the government entity if TPSs are
required to pass through the soiar RPS immediately rather than in EY 2020 along with the defauit
BGSPs. If TPSs have to pass through costs now, the possibility of any GEA programs being
furthered or created until EY 2020 RPS obligations are applied in a competitively neutral manner
is almost non-existent. RESA urges the Board to consider the larger picture of not just TPS costs
and implementation, but rather the ultimate disproportionate burden on TPS customers that is
manifested when one part of the industry is subjected to increased requirements to subsidize

renewables while another part of the industry is allowed to push off the obligation for an entire

year.

While the above concern is of paramount importance to RESA, RESA members have two
additional questions below on which they hope the Board will provide guidance after the Board

provides guidance on the first question.

2. The 2018 Clean Energy Law increases the Class I RPS requirement to 21% by January 1,
2020; to 35% by January 1, 2025, and to 50% by January 1, 2030. Further, the Law
increases the Solar RPS to 4.3% in EY 2019 and 4.9% in EY 2020.

RESA highlights this change as it is an item of importance for retail electric suppliers in
New Jersey’s market. Does the January 1, 2020 implementation date in the legislation act as a
deadline for the Board to implement rulemaking changes tc update the new Class I RPS percentage
requirement? If not, what effect does this date have on the retail electric market? Will the Board
implement the Class I RPS increases at regular intervals each Energy Year between 2020 and

20307 Will there be any big jumps in Class I RPS requirements to implement these changes?
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Second, RESA requests clarification on whether the solar RPS functions as a true “carve-
out” of the Class I RPS requirements. In order to demonstrate its concerns, RESA includes the

below chart demonstrating current Class [ requirements codified in the Board’s regulations, with

the new solar RPS codified in the 2018 Clean Energy Law, for EY 2019-2021.

Energy Year Current Class I RPS | New Solar RPS Total
2019 14.175% 4.300% 18.475%
2020 16.029% 4.900% 20.929%
2021 17.880% 5.100% 22.98%

If the solar RPS is a “carve out” of the total Class I RPS requirement, then changes to the
individual Class I percentage requirement to meet the statutory target of 21% by 2020 amounts to
a small increase of 0.071%. However, if the Board does not treat solar as a “carve out” of the
Class I RPS, then TPSs are facing additional procurement costs to cover the 4.971% increase from

the current EY 2020 Class I requirement of 16.029%.

RESA has generally understood the solar RPS requirement to be a carve-out, or set-aside,
of the overall Class I obligation, and no language in the statute supports an alternative
understanding. Moreover, the Board’s regulations at N.J.A.C, 14:8-2.3(f)(1) allow suppliers to
use solar renewable energy certificates (“SRECs”) in place of Class [ RECs to comply with the
State’s RPS standards, which supports RESA’s belief that the solar RPS is a carve-out or set-aside
of the Class I RPS.

It is important that TPSs receive guidance from the Board as soon as possibie on how the
Board will treat the solar RPS with respect to overall Class I RPS obiigations. Many suppliers are
already entering or contemplating contracts well into EY 2020. This information will have a direct

impact on price to customers as well as bids, contracts, and spot market purchases of Class I RECs.
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3. Prior to the enactment of the 2018 Clean Energy Law, Section d.1 provided as follows:

[The board shall adopt] renewable energy portfolio standards that shall require: (1) that
two and one-half percent of the kilowatt hours sold in this State by each electric power
supplier and each basic generation service provider be from Class I or Class II renewable

energy sources;
(emphasis added).

Under the 2018 Clean Energy Law, the section removes the above bolded language and

now provides as follows:

[The board shall adopt] renewable cnergy portfolio standards that shall require: (1) that
two and one-half percent of the kilowatt hours sold in this State by each electric power
supplier and each basic generation service provider be from Class II renewable energy

sources;

Currently, the Board’s regulations at N.J.A.C. 14:8-2.3(£)(2) allow TPSs to utilize Class I RECs
to satisfy their annual 2.5% Class II RPS obligations. RESA requests that the Board clarify
whether or not the removal of the words “Class I or” from the statute will require TPSs to satisfy
Class IT obligations solely with Class II RECs. Many suppliers have existing contract and purchase
obligations with Class I REC providers in reliance on the current regulatory scheme which allows
TPSs to use Class I RECs for Class II compliance. Any changes to this dynamic need to be

signaled to the retail supply community as well as to Class I REC providers as soon as possible.

RESA is deeply concerned about the implementation of the 2018 Clean Energy Law, and
requests prompt support and guidance from the Board in order to ensure orderly implementation

of these new requirements. In the alternative, RESA asks that the Board implement a proceeding
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as soon as possible so stakeholders and Staff can collaborate and implement appropriate solutions

iy

that do not harm the competitive market and further the Governor’s goals for increased use of

renewable energy in New Jersey.

Respectfully submitted,

mr R

Murray E. Bevan

cc: Grace Strom Power

Noreen Giblin

Paul Flanagan

Rachel Boylan

Bethany Rocque-Romaine
Caroline Vachier

Aida Camacho

Stefanie Brand
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December 5, 2018

VIA ELECTRONIC MATL AND FEDERAL EXPRESS

Stacy Peterson

Director, Division of Energy

New Jersey Board of Public Utilities

44 South Clinton Avenue, 3" Floor, Suite 314
Trenton, NJ 08625-0350

Re:  Implementation of the 2018 Clean Energy Act, P.L. 2018, c. 17

Dear Ms. Peterson:

This office is counsel to the Retail Energy Supply Association (“RESA”),' a diverse group
of retail electric and gas suppliers that share a common vision that competitive retail energy
markets deliver more efficient, customer-oriented outcomes than do vertically-integrated,
regulated utility providers. RESA previously wrote to the Board to express concern about
implementation of P.L. 2018, C. 17, (the “2018 Clean Energy Act™) and is pleased that the Board
will address some of the concerns raised by RESA at its December 7, 2018 stakeholder meeting.
Since RESA did not have an opportunity to address the EDCs’ final comments in the BGS
proceeding, RESA is providing these comments for consideration prior to the December 7

stakeholder meeting.

Several changes to the State’s renewable portfolio standard (“RPS”) requirements have

been implemented over the past decade. In order to provide a more comprehensive picture of the

' The comments expressed in this filing represent the position of the Retail Energy Supply Association
(RESA) as an organization but may not represent the views of any particular member of the Association.
Founded in 1990, RESA is a broad and diverse group of twenty retail energy suppliers dedicated to
promoting efficient, sustainable and customer-oriented competitive retail energy markets. RESA members
operate throughout the United States delivering value-added electricity and natural gas service at retail to
residential, commercial and industrial energy customers. More information on RESA can be found at
WWW.resausa.org.

NEW JERSEY NEW YORK WASHINGTON, DC.
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most recent RPS changes implemented by the 2018 Clean Energy Act, RESA offers this summary
of past legislative changes to the RPS.

In early 2010, the Solar Energy Advancement and Fair Competition Act (“SEAFCA™), P.L.
2009, C. 289, was signed in to law. SEAFCA converted the solar RPS from a percentage
requirement (codified in the New Jersey Administrative Code) to a fixed GWh requirement,
codified in statute. SEAFCA also exempted existing basic generation service provider (“BGSP”)
contracts from the increase in the solar RPS, and required non-exempt BGSP contracts and all
third party suppliers (“TPSs”) to account for the exempt BGSP load. The relevant statutory

language can be found below.

The board shall exempt providers’ existing supply contracts that are: (a) effective
prior to the date of P.L.2009, ¢.289; or (b) effective prior to any future increase in
the solar renewable portfolio standard beyond the multi-year schedule established
in paragraph (3) of this subsection. This exemption shall apply to the number of
SRECs that exceeds the number mandated by the solar renewable portfolio
standards requirements that were in effect on the date that the providers executed
their existing supply contracts. This limited exemption for providers’ existing
supply contracts shall not be construed to lower the Statewide solar purchase
requirements set forth in paragraph (3) of this subsection. Such incremental

new requirements shall be distributed over the electric power suppliers and
providers not subject to the existing supply contract exemption until such time

as existing supplv contracts expire and all suppliers are subject to the new
requirement.
(emphasis added).?

The RPS compliance instructions for energy year (“EY”) 2011 and 2012 and the solar
compliance updates for those years explain the exempt load and the obligations of non-exempt
BGSP and TPSs with respect to that exempt load. For EY 2011 compliance, BGSP contracts

executed in 2008 and 2009 were exempt from the solar RPS increase.

2 The full text of P.L. 2009, C. 289 can be accessed at https://www.njleg.state.nj.us/2008/Bills/PL09/289 .PDF. The
language cited above can be found on page 11. In addition, please note that the statute separately defines “basic
generation service providers” and “electric power suppliers.”
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The 2012 Solar Act (P.L. 2012, C. 24), converted the fixed GWh requirement for solar
RPS to a percentage-based requirement, effective beginning in EY 2014. The 2012 Solar Act also
amended seme of the inequity found in SEAFCA - existing BGSP contracts were exempted from
the increase in the solar RPS, however, only new BGSP contracts were responsible for the delta.
The relevant language exempting existing BGSP contracts, but requiring new BGSP contracts to

account for the increase is as follows:

The solar renewable portfolio standards requirements in this paragraph shall
exempt those existing supply contracts which are effective prior to the date of
enactment of P.L.2012, ¢.24 from any increase beyond the number of SRECs
mandated by the solar renewable portfolio standards requirements that were in
effect on the date that the providers executed their existing supply contracts. This

limited exemption for providers’ existing supply contracts shall not be

construed to lower the Statewide solar sourcing requirements set forth in this
paragraph. Such incremental requirements that would have otherwise been

imposed on exempt providers shall be distributed over the providers not
subject to the existing supply contract exemption until such time as existing
supply contracts expire and all providers are subject to the new requirement
in_a_manner that is competitively neutral among all providers and suppliers.
The board shall implement the provisions of this subsection in a manner so as
to_prevent any subsidies between suppliers and providers and to promote
competition in the electricity supply industry.

(emphasis added).®> This law clearly requires onfy BGSPs to account for exempt BGSP load, in

the interest of promoting competition in the electric supply industry.

A review of the RPS compliance instructions for EYs 2014 and 2015 shows that the
calculations for BGSPs were more complicated than those for TPSs, as non-exempt BGSPs were

required to account for exempt BGSP load. For EY 2014, non-exempt BGSPs had to account for

3 The 2012 Solar Act can be accessed at https:/www.njleg.state.nj.us/2012/Bills/P1.12/24_.PDF. The language cited
above can be found on pages 14-15.
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exempt

had to account for exempt load from contracts entered in 2012.°> Meanwhile, TPSs performed a

BGSP load from contracts entered in 2011 and 2012.4 In EY 2015, non-exempt BGSPs

straightforward calculation based on a percentage of their retail sales.

language exempting existing BGSP contracts, but requiring non-exempt BGSPs to account for

exempt

(emphasis added).® The 2018 Clean Energy Act retains the requirement that TPSs not subsidize

BGSPs

The most recent changes to the RPS were implemented in the Clean Energy Act. Similar

BGSP load, was included:

The solar renewable portfolio standards requirements in this paragraph shall
exempt those existing supply contracts which are effective prior to the date of
enactment of P.L.2018, ¢.17 (C.48:3-87.8 et al.) from any increase beyond the
number of SRECs mandated by the solar renewable energy portfolio standards
requirements that were in effect on the date that the providers executed their

existing supply contracts. This limited exemption for providers’ existing supply
contracts shall not be construed to lower the Statewide solar sourcing
requirements set forth in this paragraph. Such incremental requirements that
would have otherwise been imposed on exempt providers shall be distributed
over the providers not subject to the existing supply contract exemption until
such time as existing supply contracts expire and all providers are subject to
the new requirement in a manner that is competitively neutral among all

providers and suppliers. Notwithstanding any rule or regulation to the contrary,
the board shall recognize these new solar purchase obligations as a change required
by operation of law and implement the provisions of this subsection in a manner
so as to prevent any subsidies between suppliers and providers and to promote

competition in the electricity supply industry.

and that the law be implemented to promote competition in the electric power supply

industry.

*ThEY

http://www.njcleanenergy.com/files/file/rps/NJRPS%20E Y 14%20Final%620Solar%20Compliance%20Instructions%

2014 RPS update and compliance instructions can be accessed at

20100614 .pdf.

SEY 201

http://www.njcleanenergy.com/files/file/Renewable Programs/RPS/ENERGY%20YEAR%202015%20RPS%20RE

5 compliance instructions can be access at:

PORTING%20INSTRUCTIONS.pdf.

6 The 20
relevant
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RESA believes the 2018 Clean Energy Act is clear that the increase in solar RPS, as it
relates to BGSPs, must be covered by non-exempt BGSP contracts. Since all existing BGSP
contracts are exempt under the law, the next BGSP solicitation must account for this exempt load.
The Board cannot require TPSs to shoulder any of the exempted BGSP load. Such a requirement
would be contrary to previous interpretations of identical language, damage the competitive
market, grind government energy aggregation (“GEA™) programs to a halt, and require that TPSs
subsidize BGSPs — meaning such a requirement would be contrary to the clear language in the

statute.

The EDCs final comments in the BGS auction offer their opinion that BGSPs should not
face increased solar requirements. Unfortunately, this interpretation runs afoul of the 2018 Clean
Energy Act’s requirements that the exemption for BGSP contracts cannot be construed to lower
the RPS requirements. New BGSP contracts entered next year will have to account for the exempt
EY 2019 load. There is no other party, under the statute, that can account for the exempt load, and

no other way to ensure that RPS requirements are met as required.

RESA also urges the Board to take notice of the fact that New Jersey’s TPS customers are
already bearing the cost of this RPS increase, as the law requires the Board to recognize the RPS
change as a “change required by operation of law.” Short of exiting the New Jersey market, TPSs
had no choice but to pass through these increased costs to their customers. Allowing the BGSPs
to shirk the clear requirements of the 2018 Clean Energy Act would further run afoul of the clear
statutory requirement for the Board to “implement the provisions of this subsection in a manner
so as to prevent any subsidies between suppliers and providers and to promote competition in the

electricity supply industry.”

In its June 22 letter, RESA raised concerns regarding implementation of the new Class I
increased RPS requirements. In part, RESA opined that the solar RPS requirement is a carve-out,
or set-aside, of the overall Class I obligation, and no language in the statute supports an alternative
understanding. Moreover, the Board’s regulations at N.J.A.C. 14:8-2.3(f)(1) allow suppliers to
use solar renewable energy certificates (“SRECs”) in place of Class I RECs to comply with the
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State’s RPS standards, which supports RESA’s belief that the solar RPS is a carve-out or set-aside
of the Class IRPS. RESA notes that the statutory definition of “Class I renewable energy” includes
“electric energy produced from solar technologies, photovoltaic technologies . . .” N.J.S.A. 48:3-
51.

A contrary interpretation of the increase in Class I requirements would be demonstrably
harmful to TPSs. In order to explain its concerns, RESA created the below chart demonstrating
current Class I requirements codified in the Board’s regulations, with the new solar RPS codified

in the 2018 Clean Energy Law, for EY 2019-2021.

Energy Year Previous Class I RPS | New Solar RPS Total
2019 14.175% 4.300% 18.475%
2020 16.029% 4.900% 20.929%
2021 17.880% 5.100% 22.98%

If the solar RPS is a “carve out” of the total Class I RPS requirement, as RESA believes it
to be, then changes to the individual Class I percentage requirement to meet the statutory target of
21% by 2020 amounts to a small increase of 0.071%. However, if the Board does not treat solar
as a “carve out” of the Class [ RPS, then TPSs (and BGSPs) are facing additional procurement

costs to cover the 4.971% increase from the current EY 2020 Class I requirement of 16.029%.

Lastly, RESA notes that while the 2018 Clean Energy Act raises Class I RPS requirements,
the Act does not contain a Class I RPS schedule. RESA raised this concern in its June 22
correspondence to the Board. TPSs (and BGSPs) need to know the Class I RPS requirements in
advance of each EY so that customer contracts and bids can be appropriately priced. Will the

Board implement the Class I RPS increases at regular intervals each year between EY 2020 and
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EY 20307 Will there be large jumps in the Class I RPS requirement to comply with the 2018

Clean Energy Act, or will the Board implement a schedule with a graduated increase?

RESA is pleased that the Board is convening a stakeholder session to address these
important questions. RESA urges the Board to not consider steps that would undercut the
“competitively neutral” requirements of the Clean Energy Act, and hopes that this correspondence

will assist the Board in implementation of the Act.

Please do not hesitate to contact us with any questions.

Respectfully submitted,

.5 G

Murray E. Bevan

cc: Grace Strom Power
Noreen Giblin
Paul Flanagan
Rachel Boylan
Bethany Rocque-Romaine
Caroline Vachier
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